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12 December 2011
Briefing for Stephen Barclay MP, Public Accounts Committee 
Gagging clauses in the NHS

An overview of law, policy and prevalence
1. It is important to outline what is meant by a gag. It is a normal part of a compromise agreement that some information is kept between parties. This can often be for the benefit of both parties. The kind of “gagging” which we see as wholly inappropriate and is the subject of this briefing, are those that purport to prevent an individual from raising a concern further. In health this is most likely to be a risk to patient safety. 


2. There is a clear anti-gagging provision in the Public Interest Disclosure Act (PIDA) which states:

a. 43J.
(1) Any provision in an agreement to which this section applies is void in so far as it purports to preclude the worker from making a protected disclosure.
This would apply equally to employment contracts as it would to compromise agreements. 

3. For the NHS, in addition to PIDA there is the 1999 Circular, which states that all trusts should “prohibit confidentiality “gagging” clauses in contracts of employment and compromise agreements which seek to prevent the disclosure of information in the public interest.” 
  There is also a 2010 policy pack for NHS organisations that sets out best practice for whistleblowing arrangements where the legal position on gagging clauses is highlighted
. 
4. More recently the Department of Health’s position was stated again by Minister of State for Health Simon Burns who said ‘the use of a confidentiality clause within a compromise agreement or a contract of employment is void insofar as it purports to preclude the employee from making a protected disclosure under the Public Interest Disclosure Act.’

5. There are rules governing the use of public sector severance agreements.  Prior approval is needed for severance agreements that pay former public sector employees over their statutory or contractual requirement.  Consultation is also required where a special payment is made that effects the public interest e.g. ‘involve important questions of principle, raise doubts about the effectiveness of existing systems, contain lessons which might be of wider interest’
 etc.   

6. The document also makes clear that any severance agreement that has a confidentiality clause should be open enough to allow scrutiny from the National Audit Office (NAO) or Public Accounts Committee (PAC).  


7. Despite the protection provided by PIDA and the clear position of the Department of Health, very few people are aware of PIDA and how it operates.  From a PCaW/YouGov survey in June 2011 21% of respondents believed there was no legal protection for whistleblowers and 56% didn’t know either way.
  Knowledge of legal rights has lagged behind the culture shift over whistleblowing.  From the same survey 85% of respondents say they would report concerns and a separate survey of nurses showed 87% of respondents would report concerns over patient safety
.
8. We have not come across many gagging clauses which contravene PIDA being used in the NHS. However, we have heard anecdotally of instances where individuals have the impression that the document they are about to sign (in a compromise agreement for example) operates as a gagging clause, even if technically the language does not attempt to circumvent S43J, or the document contains an oblique reference to the law and states the compromise agreement is subject to it. We are also aware of organisations asking individuals to sign agreements that state all their concerns have been resolved, whether or not they agree, presumably to undermine the individual if they go on to raise their concern with an appropriate body. Often the heavy handedness of the lawyers representing the employer leads the individual to believe they have either signed a gagging clause or have been effectively gagged and they are too scared to subsequently speak up and take their concern outside of the organisation even to an appropriate regulator.  
9. The more individuals that are aware of the law, the less likely it is an employer would wish to offer a high sum as hush money, given they could potentially be entering into a contract where the key clause they are relying on, is void. We would recommend better promotion of the law and this important provision as a way forward. Another important step would be to ensure that an individual has had independent legal advice if they are concerned they are being asked to sign an agreement that purports to gag them.
10. An individual who has signed a compromise agreement with a gagging clause yet goes on to make a protected disclosure (i.e. to a regulator or the media), would be able to use 43J as a defence if an employer were to take an action against the individual to recover any money given in settlement. The exact nature of the action would vary depending on the wording of the agreement. However we are not aware of any cases in which this has happened. In reality it would be very unattractive for an organisation to pursue an individual for money given under the agreement, as it would draw further attention to the issue and the fact they attempted to hush it up: Any action pursued would be via the civil courts, where ordinary rules of open justice apply. 
Oversight – potential solutions
11. Our view is that, as with many areas of the whistleblowing framework, the framework is robust, but knowledge and expertise is patchy and too little information about settlements is in the public domain. It would be helpful if more information was available from the Treasury or the Department of Health on the number of severance agreements that have been sent to them, whether they consider if such agreements have clauses that are void under PIDA, and whether or not this is a basis for refusal or further questioning. This may be accessible information under the Freedom of Information Act, but may also be an area of routine questioning that the PAC or the NAO may see as part of their remit.
12. The problem may be exacerbated by a lack of oversight in the process. One solution would be to establish an open register of PIDA claims, as existed when PIDA was first enacted.  This would mean regulatory bodies such as the Care Quality Commission (CQC) and Monitor, as well as MPs and journalists, would be able to view the content of claims, negating any issues of public interest concerns being buried in settlement.  This would be a powerful deterrent for NHS organisations either from trying to buy off a whistleblower illegally or trying to bluff their way to the same outcome. However this would not cover severance agreements that occur before an individual has filed a claim. 
13. In April 2010 new powers were given to the Employment Tribunal Service to forward PIDA claims to the relevant regulator, where the claimant consents. The purpose of this was to re-introduce some oversight into PIDA claims
. We think this has driven up awareness of the role of regulators under the legislation as it has been a point raised by numerous individuals who seek our advice. However the referral still only occurs where an individual ticks a box on the ET1 to consent to the referral. Many may be concerned that an employer may have less on an incentive to settle their claim if any damaging information has already reached the regulator. Thus essentially the public interest may remain a bargaining chip in negotiations and, as can be seen from Annex A, consent from claimants to refer their claim forms remains relatively low. We remain concerned that requiring consent of the individual waters down this measure and we would suggest automatic referral of claims to a relevant regulator.

14. In April 2011, we sent an FOI request to each of the prescribed regulators under PIDA and the Employment Tribunal Service, asking how many claims had been forwarded to each regulator. The responses did not match and key regulators refused to supply the information on the basis that it would cost too much to supply the information, usually because it was not centrally logged or held. The outcome of the FOI process is at Annex A. At present we are unable to see if the CQC is using this source of intelligence in the most effective way. 
15. A final proposal could be for there to be a legal requirement for all NHS compromise agreements of PIDA claims to be registered with the CQC.  This would introduce regulatory oversight, ensure the health regulator has access to the information to enable patient safety issues to be investigated, or that information that falls short of this requirement feeds into an existing picture of the NHS or social care institution.  
Oversight - potential criticism and barriers 
16. The government may have the following objections to the above proposals - 

a. That the current law is adequate – 
best demonstrated by the following Hansard entry- 
‘Sir Peter Bottomley: To ask the Secretary of State for Health when he plans to respond to concerns about adverse experiences of individual NHS staff and instances where an NHS trust has followed discipline or dismissal of a staff member by secret settlements with compromise agreement gagging provision; and if he will make a statement. [81626]

Mr Simon Burns: All non-contractual 'special' severance payments for employees or ex employees, who may have been dismissed following disciplinary action, must be approved by HM Treasury. NHS trusts are required to ensure that any proposals to make such payments are sent to the Department of Health initially for scrutiny.

The use of a confidentiality clause within a compromise agreement or a contract of employment is void insofar as it purports to preclude the employee from making a protected disclosure under the Public Interest Disclosure Act (PIDA) i.e. the protection of 'whistle blowers'. Therefore, payments made to employees under a compromise agreement with a confidentiality clause that seeks to prevent an employee or an ex employee from making a disclosure under PIDA would be void.’

This essentially states what the law is and the current policy position without providing a picture of what is happening in practice.  As stated in paragraph 11, there are mechanisms available to gather more information on practice that it would make sense to utilize before considering what further oversight may be required.
b. “Untested allegations in the public sphere“
Government objections to an open register for NHS claims, have in the past been that it poses a danger of placing untested allegations against other NHS workers and NHS institutions sitting in the public domain.  This was the view of the Department of Business, Innovation and Skills on amendments suggested that would establish and open register of PIDA claims. Please see our attached briefing papers to MPs during the passage of the Employment Bill 2008 (HL) for the background to our campaign on open justice.     
c. Individual consent
Whether it is an open register or a referral system, the government may either argue that the consent of the employee is required for data protection reasons.  Our argument against this is that consent would be unnecessary due to exemptions from the non-disclosure provisions of the Data Protection Act, where the disclosure is required by or under any enactment, by any rule of law, or by the order of a court
.  A further reason given for automatic referral of claims or compromise agreements is that the disclosure would not have been made by the individual. This would impact a worker who had made a claim for detriment, but still worked for the current employer. Dismissal or any further retribution metered out by the employer because a claim had been forwarded to an outside body, would not give rise to a claim under PIDA. This is a narrow set of circumstances and we think it unlikely in practice. Alternatively, provision could be made for protection in these circumstances. 
d. Additional administrative burdens and increased risk of litigation
It might be argued that a referral system of all compromise agreements could place an additional burden on the Treasury and health regulators.  The CQC and Monitor may also resist being given this extra duty saying that it would be inappropriate to be involved in employment disputes.  We would counter this by saying these changes add no extra administrative burden as they would be another source of intelligence that would help regulators ensure existing regulations are working effectively in practice.  This measure could also save the NHS money because it would enforce existing good practice whistleblowing arrangements.  To answer any regulators reluctance over the proposals they should be focusing on patient safety and as part of this should be keen to gather more intelligence on NHS institutions they regulate.  Given that a system for the referral of PIDA claims already exists in which the regulator is only expected to glean information relevant to their remit, not become embroiled in the dispute itself, it could be argued that an extension to cover compromise agreements would assist the CQC in monitoring and ensuring an open culture for raising concerns.  

It may also be argued that an open register or referral system will increase the risk of litigation within the NHS because further investigation by a regulator could result in further victimisation of a whistleblower leading to further litigation.
 This is a narrow set of circumstances where the individual remains working for the employer and has taken a claim for detriment. We would hope a regulator would take a very dim view of an organisation that allowed further victimisation of an employee as a result of their investigations.  
Best Practice and how to measure a good whistleblowing culture
17. The media portrait of whistleblowing is that doctors and nurses will be ignored, suspended or dismissed for raising concerns.  Our experience on the advice line is that this does happen far too frequently, but it would not be true to say this is the complete picture.  Some NHS organisations do treat whistleblowing seriously and handle concerns appropriately.

18. Ultimately prevention is better than cure. Establishing robust whistleblowing arrangements that ensure patient safety concerns are addressed at the earliest opportunity is the best way to ensure whistleblowing concerns do not become part of protracted employment disputes. This is the responsibility of each individual NHS organisation and for the regulator to monitor.
19. Effective whistleblowing arrangements are inexpensive to introduce and invaluable to communication of serious risk.  To this end we drafted in partnership with the Social Partnership Forum ‘Speak Up for a Healthy NHS’. This is guidance for NHS organisations on how to setup, implement, audit and refresh good whistleblowing arrangements.  
20. Most trusts will have a whistleblowing policy, the quality of which may vary. While a good whistleblowing policy is a starting point, it but will not be enough to ensure a safe environment for staff to raise concerns. It is vital that managers and designated contacts in the policy are trained on how to identify and handle concerns and on issues such as confidentiality. To test how well whistleblowing arrangements are working, the audit section of Speak up for a Health NHS has a number of key points organisations should consider:
· Arrange regular feedback sessions with senior designated contacts to evaluate progress and collect data on the nature and number of concerns raised.

· Check the procedures used are adequate to track the actions taken in relation to concerns made and to ensure appropriate follow-up action has been taken to investigate and, if necessary, resolve problems indicated by whistleblowing. Is there evidence of constructive and timely feedback? 
· Have there been any difficulties with confidentiality?

· Have any events come to the board’s attention that might indicate that a staff member has not been fairly treated as a result of raising a concern?

· Look at significant adverse incidents/incident management systems or regulatory intervention – could the issues have been picked up or resolved earlier? If so, why weren’t they? 

· Compare and correlate data with information from other risk management systems.

· Find out what is happening on the ground – include a question about awareness and trust of arrangements in any future staff surveys. See below for suggested survey questions. 

· The organisation should seek the views of unions, as employees might have commented on the whistleblowing arrangements or sought their assistance on raising or pursuing a whistleblowing concern.

· The board could also consider other sources of information, including information from exit interviews, and PIDA or other legal claims.

· Key findings from a review or surveys should be communicated to staff. This will demonstrate that the organisation listens and is willing to learn and act on how its own arrangements are working in practice. Refresh whistleblowing arrangements once a year. Regular communication to staff about arrangements is also recommended. This can be via payslips, management briefings, the intranet or newsletter. As part of audit, checks should be made to ensure that all promotional material is readily available and up-to-date. 

· Think about the good news – success stories encourage and reassure everybody. 
Organisational Case Study:
1. We have also been asked if we are aware of any specific examples of an NHS organisation that has taken a pioneering approach on establishing good whistleblowing arrangements. 
Brighton and Sussex University NHS Trust
This NHS trust was at the centre of the whistleblowing expose by Nurse Margaret Haywood and BBC’s Panorama which highlighted appalling patient care.  In response the trust moved to change its culture which included the launching of the post of Safety Ombudsman.  The post would act as an intermediary between staff, patients and carers to talk through raising concerns or to raise issues on their behalf.  The post is designed to take away the fear for whistleblowers to come forward, the meetings are informal, unrecorded and will not necessarily result in an investigation.  If required the ombudsman can take the concerns forward on behalf of the whistleblower.  The trust appointed former nurse and RCN representative Delilah Hesling to the post.  The post is an interesting innovation and is the first such post in the entire NHS.
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ANNEX A – Referral of PIDA claims

	Organisation
	No. of ET1 forms Received 
	Number of ET1 forms sent from Tribunal Service

	Health and Safety Executive
	Refused Request
	32

	Care Quality Commission
	Refused Request
	29

	Her Majesties Revenue & Customs
	Refused Request
	10

	Information Commissioners Office 
	Refused Request
	10

	General Social Care Council
	Refused Request
	1

	Equality and Human Rights Commission
	Refused Request
	0

	London Stock Exchange
	Refused Request
	0

	Independent Police Complaints Commission 
	6
	7

	National Audit Office
	5
	5

	Audit Commission
	4
	3

	Department for Transport
	4
	0

	Financial Services Authority
	2
	13

	Charity Commission
	2
	7

	Civil Aviation Authority
	1
	1

	Office of Communication 
	1
	1

	Department for Business, Innovation & Skills (Companies Investigation Branch)
	0
	3

	Care and Social Services Inspectorate Wales 
	0
	1

	Food Standards Agency
	0
	1

	Office of Fair Trading 
	0
	1

	Office of Rail Regulation
	0
	1

	Serious Fraud Office
	0
	1

	Tenant Services Authority
	0
	1

	The Standards Board for England
	0
	1

	Accounts Commission for Scotland and Auditor General for Scotland
	0
	0

	Care Council for Wales
	0
	0

	Certification Officer
	0
	0

	Children's Commissioner for Wales
	0
	0

	Criminal Cases Review Commission
	0
	0

	Environment Agency
	0
	0

	Her Majesties Treasury
	0
	0

	Lord Advocate Scotland
	0
	0

	Office of Gas and Electricity Markets 
	0
	0

	Office of the Scottish Charity Regulator 
	0
	0

	Office of Water Services 
	0
	0

	Public Services Ombudsman for Wales
	0
	0

	Scottish Criminal Cases Review Commission 
	0
	0

	Scottish Environment Protection Agency 
	0
	0

	Scottish Information Commissioner
	0
	0

	Scottish Social Services Council
	0
	0

	Social Care and Social Work Improvement Scotland
	0
	0

	Standards Commissioner for Scotland 
	0
	0

	The Pensions Regulator
	0
	0

	Wales Audit Office
	0
	0

	Water Industry Commissioner for Scotland
	0
	0


� HSC 1999/198: The Public Disclosure Act 1998 whistleblowing in the NHS


� ‘Speaking up for a Healthy NHS’ - � HYPERLINK "http://www.pcaw.co.uk/policy/policy_pdfs/SpeakupNHS.pdf" �http://www.pcaw.co.uk/policy/policy_pdfs/SpeakupNHS.pdf�


� Hansard source (Citation: HC Deb, 23 November 2011, c466W)


� HM Treasury, Managing Public Money, � HYPERLINK "http://www.hm-treasury.gov.uk/d/mpm_annex4.13.pdf" ��Annex 4.13 Special Payments�


� 23% said there was legal protection for whistleblowers.


� PCaW/Nursing Standard Survey 2008 � HYPERLINK "http://www.pcaw.co.uk/pressrelease_pdf/WBsurvey_summary.pdf" �http://www.pcaw.co.uk/pressrelease_pdf/WBsurvey_summary.pdf�


7 Please see our response to the consultation Employment Tribunal Claims and the Public Interest Disclosure Act, July 2009 for more detail.





� Please see our response to the consultation Employment Tribunal Claims and the Public Interest Disclosure Act, July 2009 for more detail.


� Hansard source (Citation: HC Deb, 23 November 2011, c466W)


� Section 35 the Data Protection Act 1998


� Arguments taken from DBIS Government Response: Employment Tribunals Claims and the Public Interest Disclosure Act January 2010. � HYPERLINK "http://www.bis.gov.uk/assets/biscore/employment-matters/docs/10-505-government-response-employment-tribunal-claims-and-public-interest-disclosure-act.pdf" �http://www.bis.gov.uk/assets/biscore/employment-matters/docs/10-505-government-response-employment-tribunal-claims-and-public-interest-disclosure-act.pdf� 
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