NHS Manchester v Fecitt & Ors

Former Chair of the Employment Law Bar association Paul Epstein QC, of Cloisters, comments on PCaW’s application to intervene 
In this case three nurses working at a walk-in centre operated by their employer expressed doubts to their manager about the qualifications of a colleague and, though their concern was found to be justified, the employer decided no action should be taken. Thereafter relations among staff at the centre deteriorated, and the employer, while accepting that the claimants had acted properly, redeployed two of them and decided to give no more work to the third, who was a bank nurse. The claimants made claims that they had been victimised for blowing the whistle both by their redeployment/change in hours and by being subjected to unpleasant treatment by staff at the centre. 

The employment tribunal found that the claimants had been subjected to unpleasant and unwarranted behaviour by other staff at the centre as a direct result of the disclosure, in respect of which more could have been done by the employer, and that they had suffered the significant detriment of being removed against their will from working at the walk-in centre. 

However, the Employment Tribunal dismissed their claims. It found that management did in fact seek to take steps to resolve the tensions between the various parties at the Centre and to encourage all members of staff to act professionally towards each other. It was not sufficient, in the Tribunal’s judgment, to establish liability on the employer simply because management either did not do as much as it perhaps could have done or was simply unsuccessful in its attempts to resolve matters. Thus an employer can escape liability if it exercises a reasonable level of proactive engagement but those steps it takes are unsuccessful in resolving the issue.

The claimants appealed to the Employment Appeal Tribunal, which allowed their claims and remitted the case to the Employment Tribunal for re-hearing.

The Appeal Tribunal held that the test for whether there had been victimisation is the same as in the law of discrimination, namely where a detriment has been suffered the burden is on the employer to show that no part whatsoever of that treatment was on the ground of the whistleblowing. It also decided that the Employment Tribunal had gone wrong in failing to consider whether the employer was vicariously liable for the treatment of the claimants by their fellow employees at the centre.

The employer has appealed to the Court of Appeal. The appeal is due to be heard on 5 and 6 October 2011. 

The appeal raises really important questions about the level of protection that the legislation gives to whistleblowers. The judgment by the Court of Appeal in this case is likely to guide Employment Tribunals for years to come on how whistleblowing victimisation claims should be decided.  

For these reasons PCaW has made an application to put in written submissions, in order to provide assistance to the Court of Appeal.

PCaW makes the important point that the legislation requires that those who blow the whistle be given unequivocal protection from victimisation because the whistleblowing legislation is based on the idea that whistleblowing is in the public interest.  The reasonableness test adopted by the Employment Tribunal set the bar far too low to achieve this aim as the facts of this case show. In particular, the need in the NHS for protection for whistleblowers has been recognised by the DoH following the Report of the Francis Inquiry into the standard of care in Mid-Staffordshire NHS Trust.

It is hoped that the Court of Appeal will permit PCaW to make submissions, that it will reject the employer’s appeal and interpret the legislation as conferring strong protection on whistleblowers, so that they will be encouraged to come forward and make their concerns known.

